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Christians are required by God to discipline wagdwaembers of their churches
(Mat. 18:15-17; Rom. 16:17-18; 1 Cor. 5:1-11; Gal,; 2 Thess. 3:6-15; 1 Tim. 1:19b-
20, 5:19-20; Tit. 3:9-11). This is not done intepr for revenge but for the good of the
person disciplined, for the good of other Chrissidior the health of the church as a
whole, for the corporate witness of the church, famdhe glory of God.

Despite this obligation, many congregations faitliscipline their members. |
suspect part of the reason is that the leadersuiimoately execute the discipline fear
being sued for doing so. Fear of men is neverxanse for disobeying God (Acts 4:18-
20, 5:29), but if fear of lawsuits is in fact himohg obedience, it is incumbent upon the
leaders to do what is within their power to redtiw fear. In other words, they must
strengthen their hands by taking whatever stepsarsonant with Scripture to reduce
the risk of liability attendant to disfellowshipgirsomeone. That requires some
understanding of the law in this area.

| focus on the law of Arizona because that is wHdive and because casting the
net nationwide would greatly expand the time arfidrehecessary to complete the
project. Decisions from other jurisdictions areatdissed only as they relate to issues that
may arise in Arizona. Those interested in a broadalysis may wish to consult the
following: Ira Mark Ellman, "Driven from the Tribwah Judicial Resolution of Internal
Church Disputes,” 6€al. L. Rev1378 (1981); Scott C. Idleman, "Tort Liability,
Religious Entities, and the Decline of ConstitueibRrotection,” 79nd. L.J.219 (Winter
2000)? H. Wayne House, "Church Discipline and the CotitsSouthern Baptist
Journal of TheologyNo. 4, Winter 2000) 68:Nicholas Merkin, "Getting Rid of Sinners
May Be Expensive: A Suggested Approach to Tortafedlto Religious Shunning
Under the Free Exercise Clause,"Gdlum. J.L. & Soc. Prob869 (Summer 2001).

The Church Autonomy Doctrine

The right of religious groups to operate freetatesintrusion derives from the
First Amendment to the U. S. Constitution, as aapto the states through the Fourteenth
Amendment. The "church autonomy doctrine" (aldtedahe "ecclesiastical abstention
doctrine™), which requires courts to abstain froaciding issues touching on the religious

! These purposes are identified and discussedyiteMark Dever, "Biblical Church Discipline,”
Southern Baptist Journal of Theology (Winter 2000) 38-42. This article is avaikaloinline at
http://www.sbts.edu/pdf/sbjt/SBJT_2000Winter4.pdf.

2 This article can be downloaded from http://payssrs.com/sol3/papers.cfm?abstract_id=889843.

% This article is available online at http://www sletdu/pdf/sbjt/SBJIT_2000Winter6.pdf



domain, has been recognized since 1871 and isestblished in decisions of the U. S.
Supreme Coutt.

The doctrine clearly applies to matters of chutidtipline. For example, in
Watson v. Jone80 U.S. 679, 733, 20 L. Ed. 666 (1871) the cetated that civil courts
may not exercise jurisdiction over "a matter whecimcerns theological controversy,
church discipline, ecclesiastical government, ercdbnformity of the members of the
church to the standard of morals required of them.Serbian Orthodox Diocese v.
Milivojevich, 426 U.S. 696, 717, 96 S. Ct. 2372, 2384, 49 L.Z8d151 (1976), the court
recognized that "questions of church discipline are at the core of ecclesiastical
concern.” In the concluding paragraph of the apirof the Court, Justice Brennan
wrote:

The First and Fourteenth Amendments permit hiereatineligious
organizations to establish their own rules and legguns for internal
discipline and government, and to create tribuf@ladjudicating
disputes over these matters. When this choicedrcesed and
ecclesiastical tribunals are created to decideutkspover the government
and direction of subordinate bodies, the Constitutequires that civil
courts accept their decisions as binding upon them.

As explained irCelnik v. Congregation B'Nai Isrgel31 P.3d 102, 106 (N.M.
App. 2006):

The church autonomy doctrine is based on the Bmrstndment,
which provides that "Congress shall make no layeesng an
establishment of religion, or prohibiting the freeercise thereof.” . . .

The doctrine protects both interests: First, @vents civil legal
entanglement between government and religious lestatents by
prohibiting courts from trying to resolve disputetated to ecclesiastical
operations. Second, by limiting the possibilitycofil interference in the
workings of religious institutions, the free exeeciof religion also is
protected.

The question is how this general doctrine is (drtve) applied by Arizona courts
in the specific case of a disfellowshipped chur@nrher who sues for damages because
of his exclusion or conduct associated with it.

* See Kelly J. Shackelford, "Church Autonomy: Ddes Right of Religious Institutions to Operate Foée
State Intrusion Still Exist?Texas Lyceum Journ@uly 2007) 38-40. This article is available arliat
http://texaslyceum.org/media/staticContent/jourfJalsrnal_- 2007 _Pubcon.pdf.



Arizona Case Law Regarding Church Autonomy

1. In Konkel v. Metropolitan Baptist Churchhl7 Ariz. 271, 572 P.2d 99 (App.
1977), church members who allegedly had been 'ldsad" as active members in
violation of the church's constitution and bylawed to prevent the reverend/president
of the church from denying them the right to bespré and to vote at the church's
business meetings. The trial court dismissed ldaenmn the basis that the relief sought
was "an ecclesiastical matter beyond the courigstimatter jurisdiction.” In reversing
that dismissal, the court of appeals stated:

It is the general rule that courts have no judBdn to intervene in
cases involving expulsion from church membershignetihere is no
guestion as to the invasion of civil or properghtis. Brown v. Mt. Olive
Baptist Church255 lowa 857, 124 N.W.2d 445 (1963). Some casesss
the separation of church and state, while othdysorethe fact that a
member by joining the church expressly or impliecysents to the
exercise of its expulsory jurisdiction. Many déams rest on both
grounds. SeeAnnot., 20 A.L.R.2d 421.

There is a recognized exception, however, wheressue is
whether the expelling organization acted in accecdavith its own
regulations. CfOwen v. Board of Directors of Rosicrucian Fellovwshi
173 Cal.App.2d 112, 342 P.2d 424 (1959). The taairt apparently
found this issue foreclosed by appellants' allegetinat their dismissal
occurred at a "regular business meeting." We desggn view of the
specific allegation of violation of the church conhgion and bylaws.

We hold, therefore, that the superior court hasgliction to
determine whether appellants were expelled from bezghip in
accordance with the constitution and bylaws ofdmerch. If so, however,
the court has no jurisdiction to procegdwen v. Board of Directors of
Rosicrucian Fellowshipsupra.

2.In Barnes v. Outlawl188 Ariz. 401, 937 P.2d 323 (App. 1996) (vacatepart
on other grounds, 192 Ariz. 283, 964 P.2d 484 []9%8pastor (Outlaw) who served as a
therapist or psychological counselor for three asliblings (Naomi, Rose, and Isaac)
divulged to various people personal matters thingi had revealed to him in
confidence during their private counseling sessidfie also relayed false information
about them and threatened to publicize embarragsiognation one had revealed to him
unless she and her sister stopped making accusationfidelity against his son (the
husband of one of the sisters). Afterward, thegratescribed to the congregation the
sisters' conduct (presumably in making accusatgasnst his son), "marked"” them as
causing division in the church, and stated that flaenily was incestuous and
dysfunctional. The siblings sued the pastor aedctiurch for invasion of privacy,
defamation, therapist malpractice, and breachdefciary duty and obtained a jury
verdict in their favor.



The defendants argued on appeal that the triat taxked jurisdiction to consider
the claims under the doctrine of ecclesiasticateati®n. In rejecting that argument, the
court stated:

The doctrine of ecclesiastical abstention prokibdurts from
determining issues of canon laBerbian Eastern Orthodox Diocese v.
Milivojevich, 426 U.S. 696, 96 S. Ct. 2372, 49 L. Ed. 2d 13I/€). It is
not applicable here because this dispute can loé/esswithout inquiry
into religious law and polity. We need not consitler "marking” ritual
nor its origins in resolving these issues. Outlawealed confidences from
his counseling sessions with Naomi to Rose ancténed to publicize
Rose's involvement with Kirkland. He divulged calgfinces of Naomi,
Rose, and Isaac to his wife, mother, sister, aadCthurch administrator
and also relayed false information to them. Theas no evidence that
this conduct was part of the observance of the €sireligious practices
or beliefs; thus, the doctrine of ecclesiasticatabtion has no bearing
here. Se®aul v. Watchtower Bible and Tract Society of Nenk)Y819
F.2d 875, 878 n.1 (9th Cir.), cert. denied, 484.9%, 98 L. Ed. 2d 249,
108 S. Ct. 289 (1987).

Moreover, appellants misstate appellees’ injusjnts. In their
complaint, appellees alleged intentional inflictiminemotional distress,
loss of consortium, damage to their reputationd,etposure to public
ridicule and disgrace. That the injuries occurred religious setting does
not render them noncompensable, nor does it defireveourt of
jurisdiction. SeeMcNair v. Worldwide Church of God97 Cal. App. 3d
363, 242 Cal. Rptr. 823 (1987) (free exercise @alid not bar
defamation claim against minister for remarks mdwaieng meeting
explaining church doctrineljester v. Barnett723 S.W.2d 544 (Mo. App.
1987) (defamation claim against minister for stagata made in sermons
compensable)iuinn v. Church of Christ of Collinsvill@75 P.2d 766
(Okla. 1989) (intentional infliction of emotionaistkess and invasion of
privacy claims based on continued denunciatioroohér member during
church services actionable).

As for the claim for counseling malpractice, tloeid rejected the argument that it
was a prohibited claim farlergy or pastoralmalpractice concluding instead that it was a
permissible claim fotherapistmalpractice. The court stated:

Appellants maintain that appellees' malpractiegntiwas
essentially a claim for clergy or pastoral malpictaind that the therapist
malpractice instruction submitted to the jury igemthe reality of the
parties' relations and thus was improperly givarsupport of this
argument, appellants cite several cases rejeclmngycmalpractice claims
because of First Amendment concerns about deterghanstandard of



care. Those cases are not applicable here bedausi&im submitted to
the jury was for therapist malpractice, not clenggipractice, and was
based on a psychological therapist's duty notdololse confidential
information revealed in counseling sessiddausch v. Ryks&2 F.3d
1425 (7th Cir. 1994). Appellees' claim arose, ndtaf any duty Outlaw
owed them in his capacity as their pastor, buteratiut of his duty as a
therapist or counselor to refrain from acting imanner that carried a
foreseeable and unreasonable risk of harm to tfewpdoeing counseled.
SeeDausch(psychological malpractice claim upheld againgtister
acting as counselorganders v. Casa View Baptist Chur888 F. Supp.
1169 (N.D. Tex. 1995) (professional malpracticenclapheld against
pastor acting as marriage counselor).

Having held himself out and undertaken to renéevises as a mental health
therapist or counselor, the pastor was requirexkéocise the skill and knowledge
normally possessed by members of that professityat included a duty not to disclose
confidential information.

3. Dobrota v. Free Serbian Orthodox Churd®1 Ariz. 120, 952 P.2d 1190
(App. 1998) involved an employment dispute betwa@miest and his church and
diocese. In May 1994 the president of the locakch (St. Nicholas Church) terminated
Dobrota's employment and instructed him to vadageotrish rectory by June 15. When
Dobrota refused to leave, the president disableaihconditioner, disconnected the
water and telephone services, and eventually hagdhce remove him from the
property as a trespasser. When Dobrota's perbet@igings were returned to him three
months later, some of the items were missing.

The Diocesan Ecclesiastical Court determinedttit@Church had dismissed
Dobrota contrary to its rules and ordered the Gitmgay him his salary to October 1,
1994, the date on which the proper church authogiligved him of his duty. The
Ecclesiastical Court also ordered the Church tarnetto Dobrota the articles that had
disappeared from his belongings. The EcclesiasBoairt did not set the amount due
Dobrota nor did it determine the value of the nmgdelongings.

When the Church did not pay Dobrota as ordereddahdot return his
belongings, he sued for breach of contract antbits relating to the taking of his
possessions and cutting off his utilities. Thaltcourt dismissed all of Dobrota's claims
ruling that (a) it had no jurisdiction to entertaire breach of contract claim, (b) it had no
jurisdiction to entertain the related tort clairaad (c) it could not enforce the order of
the Ecclesiastical Court because Dobrota had rwdested his remedies within the
church system. Both sides appealed.

The court of appeals ruled that the trial cours warrect in abstaining from
deciding Dobrota's breach of contract and torinatai Regarding the breach of contract
claim, the court stated:



The First Amendment guarantees that both indivglaad
churches have the "power to decide for themsefues from state
interference, matters of church government as agethose of faith and
doctrine."Kedroff v. St. Nicholas Cathedral of the Russiath@iox
Church 344 U.S. 94, 116, 97 L. Ed. 120, 73 S. Ct. 1459).
Ecclesiastical decisions are generally protecteohfgovernment
interference; "civil courts are bound to acceptdkeisions of the highest
judicatories of a religious organization of hietaoal polity on matters of
discipline, faith, internal organization, or ecaesical rule, custom, or
law." Milivojevich, 426 U.S. at 713. "Where religious organizations
establish rules for their internal discipline aravgrnance, and tribunals
for adjudicating disputes over these matters,Cbestitution requires that
civil courts accept their decisions as binding ugem."Crowder v.
Southern Baptist Conventip828 F.2d 718, 724 (11th Cir. 198@yoting
Milivojevich, 426 U.S. at 725.

The interaction between a church and its pastan isssential part
of church governmentSimpson v. Wells Lamont Corg94 F.2d 490,
493 (5th Cir. 1974). In particular, "a ministertaoyment relationship
with his church implicates 'internal church disiipl| faith, and
organization, all of which are governed by eccletstal rule, custom, and
law.™ Lewis v. Seventh Day Adventists Lake Region Cor8.F.2d 940,
942 (6th Cir. 1992) (quotinglutchison v. Thoma§89 F.2d 392, 396 (6th
Cir. 1986)). Thus, civil courts must abstain froectdling ministerial
employment disputes or reviewing decisions of relig judicatory bodies
concerning the employment of clergy, "because stete intervention
would excessively inhibit religious libertyld.; see generally
Milivojevich, 426 U.S. at 709 (setting forth the abstentiortrioe).
Accordingly, "secular courts will not attempt tghit wrongs related to the
hiring, firing, discipline or administration of ¢lgy." Higgins v. Mahey
210 Cal. App. 3d 1168, 1175, 258 Cal. Rptr. 75B8@Xert. denied493
U.S. 1080, 107 L. Ed. 2d 1040, 110 S. Ct. 1135@).99

The First Amendment prohibits civil adjudicatiohFather
Dobrota's breach of contract claim because hisctdallenges Church
decisions involving the hiring and firing of itsechy. Review of Father
Dobrota's contract claims would have involved tired tourt in matters of
“internal church discipline, faith, and organizatibLewis 978 F.2d at
942. Thus, the trial court correctly dismissed ¢hesntract claims.

The court of appeals relied éhggins v. Maher210 Cal. App. 3d 1168, 1175,
258 Cal. Rptr. 757 (Cal. App. 1989) in affirminggttrial court's ruling that the tort
claims also could not be heard. The court stated:

Under similar factual circumstances, the Califar@iourt of
Appeals abstained from resolving a priest's t@ines because his claims



were too intimately connected with matters of Chutscipline to allow
civil review. Higgins 210 Cal. App. 3d at 1176. kiggins, the priest
alleged that the bishop, and other officials in¢harch hierarchy,
improperly suspended him from his position and shigld confidential
details of his psychiatric treatment and false aations against himid.
at 1172-73. He pleaded the torts of invasion ofgmy, defamation, and
intentional and negligent infliction of emotionasttess.Id. at 1175.

In concluding it could not hear the priest's clgjitineHiggins
court determined that the acts complained of wpegt'and parcel” of the
bishop's administration of his ecclesiastical fiordd. Id. at 1175-76.
Although the court agreed that torts such as hattalse imprisonment or
conversion could not be perpetrated by a churcm iiganembers with
impunity, it held that the torts alleged by theegtiwere "too close to the
peculiarly religious aspects of the transactioba@segregated and treated
separately--as simple civil wrongsd. at 1176. Thédigginscourt
explained that because the torts occurred as "amabfe parts of a process
of divestiture of priestly authority," it would netibject the church to civil
court proceedings on the tort clainhs.

In comparing this case witHiggins, we conclude that the alleged
actions of cutting off the Dobrotas' utilities atadting their belongings
were inseparable parts of the process of divestatger Dobrota of his
priestly authority. While the alleged acts may hbeen improper, they
occurred as Klipa attempted to remove the Dobratastheir belongings
from the Church premises after the Church termth&tgher Dobrota.
Furthermore, the Ecclesiastical Court has deatt wié issue of the
missing property and ordered its return to FathalorbDta. Therefore, we
conclude that the rule of ecclesiastical absterngi@eludes the trial court
from hearing Father Dobrota's tort claims.

The court of appeals also agreed with the triakt®decision that it could
enforce the ruling of the Ecclesiastical Courtttifg the amount of lost wages and
benefits and the value of the missing property thatEcclesiastical Court had
determined was owed was a purely secular computatid thus would not intrude on
the First Amendment protection. The court's onsagreement with the trial court was
with its ruling that Dobrota had not exhausteddtarch remedies. The conclusion of
the opinion was:

The trial court correctly concluded that it mulsstain from
deciding Father Dobrota's breach of contract artcctaims against the
Church and the Diocese. The court also correctbdrthat it could
enforce the judgment entered by the Ecclesiasioalt. The court erred,
however, in concluding that Father Dobrota hadaxttausted his
remedies with the Diocese. Accordingly, we affitme trial court's
judgment dismissing Father Dobrota's breach ofrachfand tort claims,



but reverse that part of the judgment that reflsgber Dobrota's request
to determine the amount of his damages and erdgnjant. The case is
remanded for further proceedings consistent wihdpinion.

4. In Rashedi v. General Board of the Church of the Neiz@203 Ariz. 320, 54
P.3d 349 (App. 2002), a church pastor (Yousfi)gatily swindled a woman (Rashedi)
out of large sums of money and used his positiaspagual advisor to seduce her
sexually in furtherance of his scheme to defraud Aidhe woman sued, among others, the
General Board of the Church of the Nazarene (Baand)the Arizona/Southern Nevada
District Church of the Nazarene (District) claimitigit they negligently hired and
retained the pastor when they knew or should haeevk that he had a history of
stealing money from, improperly soliciting investme&from, and engaging in sexual
misconduct with church members in other statese tfihl court dismissed the claim
against the Board and the District on the basisahwg review of their role in the case
"would necessarily require a review of the ecclasal doctrine, law and polity of the
Church of the Nazarene as it relates to grantoenies to ministers,” which would run
afoul of the First Amendment and the doctrine aiesiastical abstention. Rashedi
appealed.

The court of appeals reversed the trial courtiagu After acknowledging the
general principle that civil courts are precludeshf inquiring into ecclesiastical
matters, the court stated:

However, when a church-related dispute can bewveddly applying
neutral principles of law without inquiry into rgious doctrine and
without resolving a religious controversy, the ktoourts may adjudicate

® The court stated:

The First Amendment and the ecclesiastical alistedictrine preclude civil
courts from inquiring into ecclesiastical mattdfer example, courts may not consider
employment disputes between a religious organiaatial its clergy because such
matters necessarily involve questions of interhairch discipline, faith, and organization
that are governed by ecclesiastical rule, customh law. Gonzalez v. Roman Catholic
Archbishop of Manila280 U.S. 1, 16, 74 L. Ed. 131, 50 S. Ct. 5 (19P@brota v. Free
Serbian Orthodox Church St. Nichold®1 Ariz. 120, 124, 952 P.2d 1190, P14, 952 P.2d
1190, 1194 (App. 1998) (citingewis v. Seventh Day Adventists Lake Region Cors.
F.2d 940, 942 (6th Cir. 1992)tiggins v. Maher210 Cal. App. 3d 1168, 258 Cal.Rptr.
757, 759-60 (App. 1989). Whether an individualislified to be a clergy member of a
particular faith is a matter to be determined by phocedures and dictates of that
particular faith. Gonzalez280 U.S. at 16Rayburn v. Gen. Conf. of Seventh-Day
Adventists772 F.2d 1164, 1169 (4th Cir. 1985). Nor canl@weurts inquire into internal
organizational disputes between different factioha religious organization or into
property disputes that would require interpretialigious doctrine or practiceSerbian
E. Orthodox Diocese v. Milivojevich26 U.S. 696, 709, 49 L. Ed. 2d 151, 96 S. CT223
(1976);Crowder v. S. Baptist Conventio828 F.2d 718, 726 (11th Cir. 1987).

Civil courts must accept "the decisions of thehkigt judicatories of a religious
organization of hierarchical polity on matters &aipline, faith, internal organization, or
ecclesiastical rule, custom, or lawllivojevich, 426 U.S. at 713.



the dispute.Jones v. WoJf443 U.S. 595, 602-04, 61 L. Ed. 2d 775, 99 S.
Ct. 3020 (1979)Barnes v. Outlawl188 Ariz. 401, 404, 937 P.2d 323, 326
(App. 1996)vacated in part on other grounds92 Ariz. 283, 964 P.2d
484 (1998).

Because religious organizations are part of tii @mmunity,
they are subject to societal rules governing priypéghts, torts, and
criminal conduct.Dobrota 191 Ariz. at 125, P22, 952 P.2d at 1195. The
First Amendment does not excuse individuals ogralis groups from
complying with valid neutral lawsEmployment Div., Dep't of Human
Res. v. Smit94 U.S. 872, 878-79, 108 L. Ed. 2d 876, 110tS1895
(1990).

The court then cited conflicting judicial opiniofiem other jurisdictions on the
guestion of whether a civil court can adjudicatgrok against certain officials of a
religious organization based on their alleged kteg and hiring of a pastor whom they
knew or had reason to know was likely to victimmembers of that organization. It
concluded:

In the present case, Rashedi claims that she Wwagdhby the tortious
conduct of individuals whom church officials plagada position to injure
her when they knew or should have known of the oiskarm presented
by those individuals. In our opinion, resolutiontibése claims does not
require the interpretation of religious doctrinesgclesiastical law; it
requires application of tort law principles thag¢ aeutral and generally
applicable.

What Does It Mean?

Under the holding dkonke| an act of disfellowshipping is not subject toigial
review if it was done in accordance with the coggten's established procedures. So if
a church's procedures for disfellowshipping membegeshose set forth in Scripture,
adherence to those mandates will, absent any duggrcircumstances (see below),
preclude a court from entertaining a claim for dgesbecause of the exclusion.

It is questionable, however, whether the First Adment permits evelionkel's
limited inquiry into whether an expulsion from meenkhip was in accordance with the
church's procedures. The case relied upon bikdm&elcourt,Owen v. Board of
Directors of Rosicrucian Fellowshid73 Cal.App.2d 112, 342 P.2d 424 (Cal. App.
1959), was decided before the U. S. Supreme Calatision inSerbian Orthodox
Diocese v. Milivojevich426 U.S. 696, 96 S. Ct. 2372, 49 L. Ed. 2d 1®1/@). In
Milivojevich the court stated:

whether or not there is room for "marginal civiucbreview" under the
narrow rubrics of "fraud" or "collusion" when chartribunals act in bad
faith for secular purposes no "arbitrariness" eiio@p-- in the sense of an



inquiry whether the decisions of the highest ecatgral tribunal of a
hierarchical church complied with church laws aagulations -- is
consistent with the constitutional mandate tha ciourts are bound to
accept the decisions of the highest judicatories i@ligious organization
of hierarchical polity on matters of disciplineitfa internal organization,
or ecclesiastical rule, custom, or law.

The question is whether this constitutional bannguiring into whether the
disciplinary decision was in accordance with therch's laws and regulations applies to
churches that do not have a hierarchical form ekgoment. A number of courts have
held that it does. See, e.Gallahan v. First Congregational Church of Haveth808
N.E.2d 301, 308-309 (Mass. 2004)biolo v. Abundant Life Church, In&05 S.E.2d
161 (N.C. App. 2004)Heard v. Johnsor810 A.2d 871, 879 n.4 (D.C. 200Bpward v.
Covenant Apostolic Church, In@.05 N.E.2d 385 (Ohio App. 199'Burgess v. Rock
Creek Baptist Church,34 F. Supp. 30, 31 n. 2 (D.C. D.C. 199B)inn v. The Church
of Christ of Collinsville 775 P.2d 766, 771 n.18 (Okla. 198Rirst Baptist Church of
Glen Este v. Ohidb91 F. Supp. 676, 682 (S.D. Ohio 1983); Biuthn v. Black506 F.
Supp. 444 (W.D. Va. 1981), affirmed 661 F.2d 928 ¢4r. 1981)° Other courts have
held that the ban does not apply to "congregatiohafiches" defined as churches in
which the congregation makes all decisions by antgjvote. Se&ennedy v. Gray
807 P.2d 670, 676-677 (Kan. 1991) and the cased ttierein. Autonomous
congregations that are governed by elders ratla@r bly majority vote arguably do not fit
that definition of congregational churches, but thiee that would change the result in
those jurisdictions is unclear.

Whether an expulsion was done in the correct wagning in accordance with
church's procedural requirements, may be distnoch fwhether the expulsion was done
by the correct entity, meaning the person or gioaying the clear authority to do so. So
even if Arizona courts accept that the constitwldran on inquiring into whether the
disciplinary decision was in accordance with tharch's procedures applies to churches
that do not have a hierarchical form of governm#ay still might review whether the
expulsion was carried out by the clearly authorigetson or group. See, e.gFirst
Baptist Church of Glen Este v. Ohl91 F. Supp. 676, 682 (S.D. Ohio 1983). Theg als

® The church in question apparently was a partlafger religious society but had "no structuredisien-
making process." 506 F. Supp. at 448.

" | say "clearly authorized" because at least ongtdms held that civil courts are precluded from
determining who was authorized to administer disogpwhere the relevant church documents or rules a
ambiguous.Chavis v. Rowe459 A.2d. 674 (N. J. 1983). This statemerRashedi v. General Board of
the Church of the Nazareseems to point in the same direction (emphasigli&d): "Any inquiry into the
structure of the religious organizatimmuld not be undertaken to resolve any internal organizational
dispute or the appropriateness of the conducteopdrties in relation to their religious beliefs or
obligations. Inquiry into the organizational stuet would be to factually determine the roles tagips
played in the licensing and hiring of an employemfuiring into ambiguous church documents orgute
resolve a dispute over what person or group hapdher to disfellowship a member would be resolving
an internal organizational dispute.
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might review whether the expulsion was the resiultad or collusion.Id.; Burgess v.
Rock Creek Baptist Churcii34 F. Supp. 30 (D.C. D.C. 1990).

ThoughBarnes v. Outlavallowed the plaintiffs’ claims to proceed, theecas
actually reinforces the principle that disfellowgbing of a member is exempt from
judicial scrutiny (except to the possible extentedoabove). The court specifically
distinguished the pastor's wrongful breach of aerices by stating, "There was no
evidence that this conduct was part of the obseevahthe Church's religious practices
or beliefs; thus, the doctrine of ecclesiasticaitabtion has no bearing hefe."
Disfellowshipping someone is quintessentially theeyvance of the church's religious
practices or beliefs.

Barnes v. Outlavallowed the plaintiffs' claims to proceed becainsy could be
"resolved without inquiry into religious law andlpg.” Likewise, Rashedi v. General
Board of the Church of the Nazarealdbowed the plaintiff's claims to proceed because
they could be "resolved by applying neutral pritespof law without inquiry into
religious doctrine and without resolving a religsoztontroversy.” Might an Arizona court
conclude that claims for defamatfoor invasion of privac¥ or intentional infliction of

® Though not related to disfellowshippirBarnes v. Outlavshows that religious counselors need to make
clear that they are offering biblical or spiritealunseling rather than mental health therapy or
psychological counseling and that biblical dutieseyrn the relationship.

° To be defamatory in Arizona, a publication musfaiee and must bring the defamed person into
disrepute, contempt, or ridicule, or must impeaishhionesty, integrity, virtue, or reputatiofiurner v.
Devlin, 174 Ariz. 201, 848 P.2d 286 (1998&hilton v. Center for Biological Diversity, In214 Ariz. 47,
148 P.3d 91 (App. 2006). In addition to any cdositinal privilege that may be available, a chuatdo
may have a common-law qualified privilege for stagats to congregants relating to a member being
disfellowshipped. See, e.gast v. Bullock's, Inc34 F.Supp.2d 1176 (D. Ariz. 1998), holding thed t
human relations vice president of a departmenesdiad a privilege to inform other managers in atinge
that an employee had been terminated for falsifgmgpany documents. This qualified privilege can b
overcome by a showing of actual malice or excegsildication. Olive v. City of Scottsdal®69 F.Supp.
564 (D. Ariz. 1996).Kliebenstein v. lowa Conference of United Metho@istirch 663 N.W.2d 404, 407
(lowa 2003) specifically recognized that "commutimas between members of a religious organization
concerning the conduct of other members or offiaetheir capacity as such are qualifiedly privied'
See alsoCargill v. Greater Salem Baptist Churchl5 S.W.3d 63 (Ky. App. 2006yjcAdoo v. Diaz884
P.2d 1385, 1391 (Alaska 1994/asmussen v. Bennel8 Mont. 106, 741 P.2d 755 (Mont. 1987);
Murphy v. Harty 393 P.2d 206, 214 (Ore. 1964). Though the dauvtcNair v. Worldwide Church of
God 197 Cal. App. 3d 363, 242 Cal. Rptr. 823 (ApmB7AReschewed a common-law analysis of a
defamation claim against a minister for remarks endigring a doctrinal explanation at a conferenue, t
end result was similar to the finding of a quatifierivilege. The court held that the plaintiff ¢cduecover
only upon a showing, by clear and convincing eviderthat the defamatory statement was made with
knowledge that it was false or with a recklessetjard for whether it was false.

1% Arizona has recognized the four-part classifigatid the tort of invasion of privacy laid out ineth
Restatement (Second) of Tog& 652A, et seqRutledge v. Phoenix Newspapers, 148 Ariz. 555, 556
n.2, 715 P.2d 1243 (App. 1986), overruled on ogreunds Godbehere v. Phoenix Newspapers, 62
Ariz. 335, 783 P.2d 781. These are (1) intrusiparuseclusion, (2) commercial appropriation, (3)
publication of private facts, and (4) false ligfthe last two are the relevant claims in this ceinte
Regarding publication of private facts, one whoegipublicity to a matter concerning the private &f
another is subject to liability to the other fovasion of privacy if the matter publicized is okiad that (a)
would be highly offensive to a reasonable persah(ahis not of legitimate concern to the public.
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emotional distress$ that arise in connection with disfellowshippinga@tan be resolved
by neutral and generally applicable principlesanf taw that do not require interpretation
of religious doctrine or ecclesiastical law? Evfethe answer to that question is "yes," it
is the wrong question in the context of disfelloyeging. The prohibition against
government intrusion in that case is not basechemeed for courts to abstain from
interpreting matters of church doctrine. Rathieis based on the First Amendment's
guarantee of the free exercise of one's religion.

This distinction was explained FPaul v. Watchtower Bible & Trust Socie819
F.2d 875 (9th Cir. 1987) ar@uinn v. Church of Christ of Collinsvill&75 P.2d 766
(Okla. 1989), both of which were cited by the conmBarnes v. Outlaw As the court in
Guinnexplained:

The specific governmental interference with Fikstendment
rights challenged here is civil court enforcemeiribat law against the
Church of Christ Elders and not a judicial adjutlma of the doctrinal
propriety of the disciplinary measures carried lmuthe Elders against
Parishioner. Parishioner did not attack the Eldéisgiplinary actions on
the basis that they contravened established ChairChirist polity. Rather,
she claimed that the Elders' actions -- whetherbin conformity to
established church doctrine -- amounted to a tastiavasion of her rights
for which she was entitled to recover. While thispdte involved a
religiously-founded disciplinary matter, it was ribé sort of private
ecclesiastical controversy which the Court has akimmune from
judicial scrutiny. According to a federal circaurt casePaul v.
Watchtower Bible & Tract Soc. of New Ydl&cclesiastical
abstention . . . . provides that civil courts may redetermine the
correctness of an interpretation of canonical te&xome decision relating
to government of the religious polity." Unlike thestant controversy, the
class of religious dispute which the Court hasitiaaally held to be
outside the purview of civil judicature involveggaments among
members over interpretation of church doctrinegwar actions taken
pursuant to an allegedly incorrect constructiostairch rules. Because

Restatement (Second) of Tagt652D. Regarding false light, one who gives foitlylto a matter
concerning another that places the other beforpubéc in a false light is subject to liability tbe other
for invasion of his privacy, if (a) the false ligintwhich the other was placed would be highly pige to
a reasonable person, and (b) the actor had know/lefigr acted in reckless disregard as to thetyadsithe
publicized matter and the false light in which tiker would be placedRestatement (Second) of Torts
8§ 652E;Godbehere v. Phoenix Newspapers, |62 Ariz. 335, 783 P.2d 781 (1989).

" The tort of intentional infliction of emotionalstiess requires proof of three elements: (1) tinelact by
the defendant must be "extreme" and "outrageo@¥'thé defendant must either intend to cause emaltio
distress or recklessly disregard the near certaélivgtysuch distress will result from his conducigl 43)
severe emotional distress must indeed occur asudt tf defendant's conducCitizen Publishing Co. v.
Miller, 210 Ariz. 513, 115 P.3d 107 (2005). The plaintifist show that the defendant's acts were so
outrageous in character and so extreme in degreegasbeyond all possible bounds of decency armbto
regarded as atrocious and utterly intolerabledividized society. Mintz v. Bell Atlantic Systems Leasing
International, Inc, 183 Ariz. 550, 905 P.2d 559 (App. 1995).
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the controversy in the instant case is concerndd the allegedly tortious
nature of religiously-motivated acts and not whikit orthodoxyvis-a-vis
established church doctrine, the justificationjtaticial abstention is
nonexistent and the theory does not apply.

Both Paul andGuinn explain that allowing tort claims for disfellowsgiping
places a direct burden on that religious practr@ethus can be justified only if
disfellowshipping constitutes a sufficient threathe peace, safety, or morality of the
community. As put by the court {Buinn

In testing the constitutionality of the court'siantagainst the Elders and
the jury's verdict in Parishioner's favor, the momquiry is whether, on
the record, the Elders' decision to discipline $hadner constituted such a
threat to the public safety, peace or order thastified the state trial
court's decision to pursue the compelling inteoégtroviding its citizens
with a means of vindicating their rights conferitgdtort law.

On this issue, the court Paul stated, "We find the practice of shunning not to
constitute a sufficient threat to the peace, safatynorality of the community as to
warrant state intervention.” The courtGuinnstated (with regard to actions prior to the
member's withdrawal of membership), "The Elderstguted conduct clearly did not
justify governmental regulation on the ground thabsed a serious threat to public
safety, health or welfaré?®

Courts recognizing that tort claims based on Hwsfeshipping are barred because
that would place a constitutionally impermissiblegden on the free exercise of religion
includeWestbrook v. Penle31 S.W.3d 389 (Tex. 2003ands v. Living Word
Fellowship 34 P.3d 955 (Alaska 200Kprean Presbyterian Church of Seattle
Normalization Committee v. Le®80 P.2d 565 (Wash. App. 1994); dasmussen v.
Bennett 741 P.2d 755 (Mont. 1987). Other courts, howedescribe the bar simply in
terms of avoiding entanglement in religious affaiEsg.,Anderson v. Watchtower Bible
and Tract Society of New York, In2007 Tenn. App. LEXIS 29 (Jan. 19, 200B)ady
v. Pace 108 S.W.3d 54 (Mo. App. 200¥pond v. Mudryk769 So.2d 1073 (Fla. App.
2000);Abrams v. Watchtower Bible and Tract Society of Newvk, Inc, 715 N.E.2d 798
(Nl. App. 1999);Howard v. Covenant Apostolic Church, In¢05 N.E.2d 385 (Ohio
App. 1997);0'Connor v. The Diocese of HonolukB85 P.2d 361 (Haw. 1994);
Schoenhals v. Main04 N.W.2d 233, 236 (Minn. App. 1998urgess v. Rock Creek
Baptist Church734 F. Supp. 30 (D.C. D.C. 1995).

12|1n Bear v. Reformed Mennonite Chur@1 A.2d 105 (Pa. 1975) the court left open thesibility that
disfellowshipping could constitute "an excessiveliference within issues of paramount state coniterin
courts might have the authority to regulate.” Thart did not find that the Free Exercise Clausanis
invalid defense to torts resulting from shunnifgheld only that there is at least a chance thaitet might
be liability and that the trial court should nowbalismissed the complaint without hearing the case

13 |n Hester v. Barneft723 S.W.2d 544 (Mo. App. 1987), which was cite@arnes v. Outlavior the

proposition that injuries occurring in a religiosgstting can be compensable, the court noted that
declarations in a sermon that the plaintiffs sto@mmitted arson, and abused their children woatd n

13



The crucial element in the ruling against the edde Guinnwas the court's
distinction between disciplinary conduct (in thenfioof publicizing the member's sin to
the congregation and several nearby) taken befata#ier the woman voluntarily
withdrew her membership from the congregation.thesSupreme Court of Oklahoma
explained in its later case Bfadnot v. Shan826 P.2d 978, 987 (Okla. 1992):

In Guinnthis court recognized a jurisdictional boundanyiting
the powers of the ecclesiastical judicature. Thedis jurisdiction exists
as a result of the mutual agreement between tltht &iod its member.

That relationship may be severed freely by a meisnpesitive act
at any time. Until it is so terminated, the chuhas authority to prescribe
and follow disciplinary ordinances without fearioferference by the
state. The First Amendment will protect and shtbklreligious body
from liability for the activities carried on pursutao the exercise of
church discipline. Within the context of ecclesiiza discipline, churches
enjoy an absolute privilege from scrutiny by theuar authority.

Note that even und&uinnactivities or communicatiorefter disfellowshipping
are privileged to the extent they are part of immating that decision. The court stated
in Hadnot(at 987):

The church privilege extends in this case to #ws or
communications which occurredter excommunicatioif these may be
termed as mere implementation of previously procedrecclesiastical
sanction which was valid when exercised — i.ef, ithaas declared when
Church jurisdiction subsisted. Within the concefpprotected
implementation are not only the religious disciphy proceeding's merits
and procedure but also its end product — the ekputanction. While
excommunication would put an end to jurisdictioreoany further
offense, it does not abrogate the consequencegfidwom the
previously announced Church judicature.

And note also the requirementhiadnot(at 988 n. 46) that withdrawal of
membership requires a positive and affirmative act:

We specifically reject parishioners' notion thayt have
"constructively withdrawn" their church membershipinactivity. The
parishioners' continued affiliation with the Chumghs not tendered as a

support a defamation claim against the ministéréfplaintiffs were members of the congregation ibnd
such statements were "a form of chastening usual wayward members and conformable to the liturgy,
discipline and ecclesiastical policy of the chuactd congregation.” In that event, the statementddve
the kind of good-faith discipline to which a memipeesumably consented. The court's decision on the
defamation claim "rests on the assumption thafptaentiffs] were not members of the church serbgd
Pastor Barnett." So the case provides no supppo# fort claim by a church member who has been
disfellowshipped in good faith.
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disputed fact issue by any evidentiary materidieil appellate argument
to the contrary lacks support in any evidentiaryarial. To terminate an
ecclesiastical court's jurisdiction a positive afiftrmative action is
required. The action must impart due notice toetb@esiastical body that
its spiritual cognizance has come to an end asudtref the parishioners'
act of withdrawal. Silence and inactivity alone ac¢ indicia of cessation.
Serbian Eastern Orthodox Diocese, Etc. v. Milivajaysupranote 35,
426 U.S. at 713, 96 S.Ct. at 2382.

It is unknown whether Arizona courts will addptiinn'sprewithdrawal —
postwithdrawal distinction. That distinction haseb criticized by at least two
commentators and questioned by at least one cdtirBut until an Arizona court
decides the matter, prudence dictates preparindhéoworst. The question is whether
and how a church that believes it is obligatedchform the congregation of the
impenitent sin of a member (the injunction in ME&:17 to "tell it to the church")

14 Nicholas Merkin writes in "Getting Rid of Sinndviay Be Expensive: A Suggested Approach to Torts
Related to Religious Shunning Under the Free Eger€lause," 3€olum. J.L. & Soc. Prob869, 390
(Summer 2001):

Guinns approach, however, too heavily favors the plimt a religious shunning case.
According toGuinns reasoning, a religious group would be subjetbtoliability for
shunning as soon as the plaintiff announced thatghnot consider herself a member of
the group. This would effectively deprive religiogioups from using shunning as a
deterrent to religious misbehavior in many if naighinstances, potentially contributing
to the destruction of a significant number of mityoreligious communities.

Jay A. Quine writes in "Part 2: Court InvolvememiGhurch Discipline," 148ibliotheca Sacra(Jan.
1992) 228:

If church discipline following biblical mandatesijtivout malice on behalf of the church
leadership, consistent with church policy, follogiprior incidents and policy, and with
implied if not explicit prior consent by the diskiippd member is not considered a
doctrinal or ecclesiastical matter warranting cibaonal privilege, then what action in
church discipline matters will courts allow? If allmember about to be disciplined need
do to sustain a lawsuit is state that he or shiedndgiws his or her membership, then the
courts have essentially prohibited discipline byrch and have effectively decided the
ecclesiastical merits of discipline. The Oklahong@me Court effectively decided that
Matthew 18 and the other discipline passage cama@racticed by church in its state.

15 |n Smith v. Calvary Christian Churcls14 N.W.2d 590, 594 n. 11 (Mich. 2000), the SupreCourt of
Michigan stated:

We recognize, but need not decide, another isstiesrtase. That issue is whether
religious discipline imposed on a person who isanatember of the disciplining
religious body, or who is not consenting to the yeduthority when the discipline is
imposed, nevertheless arose out of events thatrectduring the person's period of
membership or consent. Allowing a person who wagember of a religious body or
consented to such a body's practices to escapplufisdor actions that occurred during
the period of membership or consent by severirgjttighat body could undermine the
efficacy of the body's disciplinary practices tod#s remaining members.
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regardless of whether that member withdraws paaompletion of the discipline
process can, under the court's analysiSumn, protect itself from potential liability for
doing so. The answer is suggested by the followtatement of the court (at 777)
(emphasis supplied):

The Elders testified that, while the Church of i€hpractices
"withdrawal of fellowship" as a disciplinary punrsient, its biblically
grounded beliefs prohibit members from unilateratithdrawing their
allegiance to the churcfithe Elders never controverted Parishioner's
claim that she was not taught the Church's prohibiion against
withdrawal of membership. Parishioner's testimony must hence be taken
as true.

By voluntarily uniting with the church, she impdig consented to
submitting to its form of religious government, laid not thereby consent
to relinquishing a right which the civil law guataas her as its
constitutionally protected valu&he intentional and voluntary
relinquishment of a known right required for a finding of an effective
waiver was never establishedOn the record before us Parishionersuia
juris person — removed herself from the Church of Cleosigregation
rolls the moment she communicated to the Eldetsstiawas
withdrawing from membership.

If every member is informed that membership indbegregation carries with it
relinquishment of any right to avoid church dismiplby withdrawing one's membership
before the process is completed, the agreememconie or remain a member under
those terms should constitute a waiver of thattréflould one be found to exist in
Arizona. As | stated at the beginning, if featasuits is in fact hindering leaders from
obeying the obligation to practice church discigliit is incumbent upon them to do what
is within their power to reduce that fear.

Dobrota v. Free Serbian Orthodox Churplovides another angle of analysis by
which tort claims based on disfellowshipping maybbered under Arizona law. The tort
claims in that case for taking Dobrota's belongiaigg shutting off his utilities were
disallowed because they were so closely conneotdtetprivileged act of divesting him
of his priestly authority. In most cases, claimsdefamation, invasion of privacy, and
intentional infliction of emotional distress areimately connected to the privileged act
of disfellowshipping a member. The fact Dobroteoived dismissal of a priest rather
than a regular member of the congregation migtgraed to justify a different result in
his case, but at least one court has rejectedaddtinction. The court iRloward v.
Covenant Apostolic Chur¢fi05 N.E.2d 385, 388 (Ohio App. 1997) stated:

We reject, also, appellant's argument that secalarts retain
jurisdiction over internal disputes between a manabéhe Church and
the Church in circumstances where such courts wiodidputably lack
jurisdiction over the same disputes between a gheag and the church.
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Appellant claims that the special relationship wthe church and its
pastor or spiritual leader militates against seccbaurt intervention, but
no such problem exists when the membership of ecbhHurings a
complaint to the courts. While we agree that mattegarding "who
should preach from the pulpit" are fundamentallgt anquestionably
beyond the jurisdiction of secular courts, s2g, Niemann v. Cooley
(1994), 93 Ohio App. 3d 81, 637 N.E.2d 943, jucsidnal motion
overruled (1994), 69 Ohio St. 3d 1478, 634 N.E.Q@5t Salzgaber v.
First Christian Church(1989), 65 Ohio App. 3d 368, 583 N.E.2d 1361,
the cases demonstrate thHitmatters of the propriety of internal church
discipline (except, in the case of a congregatichakch, whether the
proper authority determined the discipline), whetlh&en against a
clergyman or a church member, are beyond the jatisd of secular
courts. Se&alzgaber65 Ohio App. 3d at 372, 583 N.E.2d at 1364,
guotingHutchinson v. Thoma€.A.6, 1986), 789 F.2d 392, certiorari
denied (1986), 479 U.S. 885, 107 S. Ct. 277 (ekengh a court may
inquire into purely secular matters, that docttihas never been extended
to religious controversies in the areas of chu@begnment, order and
discipline, nor should it be™).

Kliebenstein v. lowa Conference of United Metho@istirch 663 N.W.2d 404

(lowa 2003) is noteworthy because the court therenfited a claim for defamation in the
context of a church disciplinary proceeding onliasis that the allegedly defamatory
statements had been made to persons outside theegation:® The court stated (at
406-407):

Plainly lowa's courts could not entertain this caseinvolved solely the
discipline or excommunication of Jane Kliebenst®arks, 528 N.W.2d
at 545. "Civil courts are bound to accept the densof the highest
judicatories of a religious organization of hietaoal polity on matters of
discipline, faith, internal organization, or ecaesical rule, custom, or
law." Serbian Eastern Orthodox Diocese v. MilivojeyidB6 U.S. 696,
713,96 S. Ct. 2372, 2382, 49 L. Ed. 2d 151, 1856);accord Dreviow
v. Lutheran Church, Missouri Sync@d1 F.2d 468, 471 (8th Cir. 1993).
Nor would her claim enjoy viability had the matteren divulged solely to
the members of Shell Rock UMC. It is the generld that the common
interest of members of religious associations chsas to afford the
protection of qualified privilege to communicatidnstween them in
furtherance of their common purpose or interestisTkommunications
between members of a religious organization comegrtme conduct of

16 See alsoHiles v. Episcopal Diocese of Massachusét®s N.E.2d 929, 937 n. 12 (Mass. 2002) (“The
absolute First Amendment protection for statemerade by a Church member in an internal church
disciplinary proceeding would not apply to stateteanade or repeated outside that context")rdagben
v. Schulte701 So. 2d 1354, 1357 (La. App. 1997) ("The intenaaure of the church proceedingslminer
is very different from the allegations in Fatherydan's petition, unrefuted at this time, of disseatibn
through the media of defamatory information abaot'h
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other members or officers in their capacity as sarehqualifiedly
privileged.

Since it is unknown whether Arizona courts woulldt a similar approach,
information related to a disfellowshipping shouldbmmunicated only to members of
the congregation or to leaders of other congregatwith which that person is seeking to
associate.

Concluding Suggestion¥

1. The leaders need to make clear to all membdheaongregation that they
will follow the biblical mandates concerning didéelshipping. The purposes and
grounds for disfellowshipping should be taught, drsthould be made known what
person or group makes the determination regardi@dpiblical grounds for expulsion and
the application of those grounds to particularatitans.

2. Whoever has the responsibility of disfellowsing needs to think through the
kinds of sins for which disfellowshipping is reqedrand the manner in which different
situations are to be handled.

3. If those having the responsibility of disfellspping have heretofore failed to
fulfill their duty in that regard, they should pudly repent and inform the congregation
of their renewed commitment to obedience in theaar

4. Every member should be informed that disfelloywgproceedings against an
impenitent member will continue regardless of whkethe or she voluntarily withdraws
from the congregation prior to their completion @nalt continuing as a member
constitutes submission to that policy.

5. The church's procedures for disfellowshippiagneone should be followed
carefully and consistently.

6. Disfellowshipping must be done out of love aodcern for the sinner and the
church and to the glory of God. It must never bealfraudulently, out of malice, or as a
way to grind some personal axe.

7. Disfellowshipping should be handled as disd¢yest possible. Only those who
need to know at any particular stage of the proskesld be told about the situation and
then should be given as little detail as necessary.

8. The church should purchase insurance to prasstt and its leaders from
liability for claims that may arise in connectioithvdisfellowshipping.

9. The leaders should gain a basic familiarityhvifte law in this area and consult
an attorney specializing in such claims whenevey fieel the need.

" Some of these are adapted from House, 70-72.
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10. Churches that spell out practices in extradabdocuments like constitutions
and bylaws should make sure that those documeatpiately express the church's
policies.
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